
Many New Jersey Firms Find
Success and Growth Through

Mergers & Acquisitions

MERGERS AND ACQUISITIONS (M&A) ARE ONE 
of the constants—in good and bad economic
times—that provide businesses with a path for

growth or an escape mechanism for an economic model
that is no longer working. Law firms are integral players
in these deals and COMMERCE features the following
case studies to showcase how they are a winning part
of the team.

Brach Eichler LLC
By Brian R. Lenker, Esq.
Member, Corporate & Securities
Practice Group 
Brach Eichler represented a purchaser

in an acquisition of a Delaware corpora-
tion (target). The purchaser negotiated a
letter of intent whereby the purchaser
would acquire all of the target’s assets.
During due diligence, we determined
that the target had a defined benefit
plan. After reviewing the most recent

IRS Form 5500s and the target’s financial statements, we
believed that the plan was overfunded. The plan docu-
ments provided for a distribution of surplus assets to its
sponsor—the target—upon termination. The purchaser
engaged an actuary to evaluate the funded status of the
plan and confirmed that it was significantly overfunded.
After carefully examining any potential liabilities of the
target, we proposed a stock purchase and redemption 
to the target’s shareholders instead of an asset pur-
chase. This restructuring was approved by all parties.
After the closing, the purchaser caused the target to ter-
minate the plan and satisfied its liabilities to its partici-
pants through the purchase of annuities. Once this was
completed and the appropriate income and excise taxes
were paid by the target, the remaining surplus funds
were used to pay down the acquisition indebtedness of
the target. Depending on interest rates and investment
success, defined benefit plans may reveal hidden assets
or liabilities on a termination of the plan, which should
be evaluated when structuring a transaction.

Connell Foley, LLP
By John D. Cromie, Esq.
Partner and Chair,
Corporate Law and 
Transactions Practice Group
Closely held businesses are

the engine of the New Jersey
economy. Recently, I received
an inquiry from a closely held
business. The company busi-
ness consisted of two distinct
businesses which were run by

third-generation family members. The individual owners
sought my advice as to how best to position the compa-
ny for sale and to maximize the value of the company’s
under-performing real estate. We developed a plan to
separate the operating assets of the company into two
newly formed and legally separate operating entities,
each controlled by a corporate shareholder. This strate-
gy enabled each shareholder family to address individ-
ual valuation and tax planning issues, and to position
each new operating company for sale.  Ultimately, each
of the separate operating companies was sold to sepa-
rate buyers and the clients realized their goals of maxi-
mizing value and creating an exit strategy. Moreover, we
were successful in converting the under-performing real
estate into a state-of-the-art retail commercial develop-
ment. The owners retained control over their respective
locations and the real estate income derived from that
development. This provided a mechanism for converting
under-performing real estate to a valuable asset and pro-
viding a long-term bonus for our clients.  

Greenbaum, Rowe, Smith & Davis LLP
By Raymond Felton, Esq. 
Co-Managing Partner, 
Chair, Corporate Department
Our attorneys often creatively solve issues that threat-

en to derail M&A transactions. For example, our firm
represented a mortgage service company acquiring sub-
stantially all of the assets of a target company. The target
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had, itself, been acquired through a stock
acquisition, which was partially seller-
financed. As the transaction progressed,
the original seller, whose loan was
secured in part by the target’s assets on a
subordinated basis, refused to consent to
the sale without being paid in full at clos-
ing. However, the transaction was not
financially attractive to our client on such
terms. As each party dug into their posi-
tion, the transaction lost its momentum
and our client was concerned that it

would lose the deal. We discussed various ways to keep
the deal on track and reviewed the agreements that gave
the original seller its negotiation leverage.  Ultimately,
we determined that the original seller had no rights to
prevent a sale of the target’s senior secured loan, which
was already in arrears. Our client purchased the target’s
senior secured loan (giving it the right to foreclose on
the target’s assets) in order to increase its leverage posi-
tion vis-à-vis the original seller. Shortly thereafter, the
original seller’s consent was obtained and the transac-
tion was closed successfully.  

Harwood Lloyd, LLC  
By Thomas Loikith, Esq.
Member
We recently represented a client in the

acquisition of an existing regulated busi-
ness and the underlying real estate on
which the business operated. As buyer’s
counsel, we negotiated the letter of
intent, confidentiality agreement and ulti-
mately, the purchase contract. Once the
contract was binding, we ordered the cus-
tomary title and lien searches, and assist-

ed the client in performing pre-closing due diligence.
Our role in that due diligence included resolving munic-
ipal construction code and certificate of occupancy
issues, environmental issues, and licensing and regulato-
ry issues. It also included helping the client in finding
appropriate structural, environmental and financial
experts to assist the buyer in completing its due dili-
gence prior to purchasing the real estate and business
assets. In this economy, with traditional commercial
credit still tight, usual sources of funding for the acquisi-
tion were not readily available. We brought the client
together with a mortgage broker who had access to
more varied and less traditional sources of financing. As
a result, the client had several financing options from
which to choose. It obtained and accepted a commit-
ment for purchase money financing that best suited its
needs, and we assisted the client in completing the
lender’s pre-closing requirements, drafting documents
required by the lender and closing the loan on behalf of
the buyer. 

Herten, Burstein, Sheridan, Cevasco, 
Bottinelli, Litt & Harz, LLC 
By Gianfranco A. Pietrafesa, Esq.
Member
Our client sold his IT software consulting company.

Instead of receiving cash, he received shares of stock 
in the buying entity, which we’ll call Baker Corporation.

In the transaction, our client’s
company was merged into
Baker. Years after the sale, our
client wanted to reacquire his
company. Baker was going 
to distribute certain assets to
our client in exchange for 
our client’s shares in Baker.
Basically, the transaction came
to us as a corporate redemp-
tion of our client’s shares and
a distribution of assets to our

client. The transaction very likely would have resulted in
the payment of taxes by both our client and Baker,
which was an unnecessary problem. Instead of doing a
corporate redemption, we structured the transaction as
a split-off. Baker created a subsidiary and transferred 
certain assets to the subsidiary. Baker then distributed
its shares of stock in the subsidiary to our client in
exchange for our client’s shares in Baker. After the 
split-off transaction, our client owned the subsidiary,
which owned the assets that our client had previously
sold to Baker years ago. The result was a tax-free transac-
tion for both sides.

Norris McLaughlin & Marcus, P.A.  
By Robert C. Gabrielski, Esq.
Member of the Firm
Norris McLaughlin & Marcus, P.A. (NMM) represents a

wholly owned U.S. subsidiary of a German manufactur-
ing company that sought to acquire an engineering and
assembly business in Virginia to expand its U.S. opera-
tions and market share. However, the target company
was experiencing significant financial problems and
creditors were at its doorstep. NMM worked with the
client to develop a strategy to acquire the target and
eliminate its financial and creditor issues, which involved
working with management of the target to develop a
prepackaged acquisition of the target through the U.S.
Bankruptcy Court under Section 363 of the Bankruptcy
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Mergers are generally differentiated from acquisitions partly by the way in
which they are financed and partly by the relative size of the companies.



The Start of the Deal Should Not be Ancient History
To find out how legal counsel can swiftly meet the objectives of all parties 

while protecting your interests as a client, call us. 
We merge experience and knowledge 

with a practical approach to get the deal done.
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Chair, Corporate Department, Co-Managing Partner
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Code. NMM contacted its Meritas affiliate
in Virginia to act as local counsel in the
transaction. By acquiring the target in a
Section 363 transaction, NMM enabled its
client to acquire the business and opera-
tions of the target as a subsidiary of the
client; keep the business, operations,
employees and customers of the target in
place; and cut off any claims of the target in
excess of the purchase price. Since the
acquisition, NMM's client has grown the
target’s business and expanded its market

share in the United States. The transaction allowed NMM
to showcase its business, bankruptcy, tax and financial
services, lawyers’ expertise and, with the assistance of its
Meritas affiliate, demonstrate NMM’s ability to undertake
transactions nationwide.

Wolff & Samson PC  
By Laurence M. Smith, Esq.
Member of the Firm
Wolff & Samson recently represented a New Jersey

manufacturing company in connection with the acquisi-
tion of a financially distressed competitor, also located 
in New Jersey. The client contemplated structuring the 
deal as an asset purchase transaction. However, we dis-

suaded the client from pursu-
ing that course, advising that a
purchase agreement with the
target company would be of
questionable value, as the tar-
get’s representation would
likely be unreliable and its
indemnification worthless. A
bankruptcy sale was not an
option, as one of the princi-
pals of the target company did
not want the adverse publici-

ty. In addition, the delay associated with a bankruptcy
sale would have resulted in our client competing with
other bidders for assets that would have been of lesser
value due to the protracted bankruptcy process. Instead,
we advised our client to effect the acquisition through a
secured party sale under Article 9 of the UCC. Such a sale
is an out-of-court, statutorily prescribed process by
which the debtor’s title in its assets is transferred to a
purchaser pursuant to a purchase agreement between
the purchaser and the debtor’s secured lender. In struc-
turing the transaction in this manner, all parties benefit-
ed by minimizing expenses, accelerating the timeline,
and avoiding bankruptcy with its attendant costs and
complications.  n
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